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CHAPTER 4. RIGHTS OF OWNERS OF OIL AND GAS AMONG THEMSELVES

Law of Oil and Gas §  4.1

(notes omitted)
§  4.1 The law of capture--introduction 

In the early cases, when problems arose involving the rights of land-owners in oil and gas, the physical characteristics of such substances and of the formations containing them were not understood. At least, if the geologists had a clear understanding, they had not been able to communicate such understanding to the courts. From the early opinions, it is apparent that it was believed that oil and gas were migratory in the sense that they flowed in underground streams  or were otherwise capable of lateral migration even when there had been no artificial interference with the structures containing them.   Such substances might be under one tract of land today but under another tract tomorrow. Difficulty naturally arose when there was an attempt to apply the common law concept of ownership of land and all substances therein from the core of the earth to the heavens. Recognizing ownership of any migratory substance was one thing, but the protection of such ownership was an entirely different thing for the reason that it was not possible to identify any particular molecule of the substance and to trace it through its migrations.   The law of capture was an obvious solution.

According to the law of capture, in general terms, the landowner may capture oil or gas by operations on his land.  He owns the substance absolutely once it has been reduced to dominion and control.   Before the instant of control, however, the ownership of the substance or the right to capture and control it is subject to the possibility of capture and control by another acting within his own rights as a landowner and producing from a common source of supply. The owner of the drained tract has no legal remedy but may protect his rights in the oil and gas by drilling on his own tract.   

The courts sought to justify the results reached in oil and gas cases by analogy to substance or chattels concerning which the law had taken some form. References were made to solid minerals,  underground waters,  and wild animals.   When the problem arose involving a return of gas to the earth for storage, reference was also made to the law relating to timber and fixtures.   The law relating to solid minerals has obvious relevance for the reason that the problem involves the extraction of valuable substances from the earth, the presence or extent of which is never certain until discovery and extraction. The law relating to waters has relevance for the reason that oil or gas and water are alike in that they are capable of migration. The law relating to wild animals was considered to be relevant because of the fugitive nature of oil and gas. The use of the wild animal analogy was sufficiently frequent that oil and gas have been classified as wild minerals or minerals ferae naturae.   Because of the large volume of oil and gas litigation, one receives the impression that there are more oil and gas cases in which reference is made to the law of wild animals than there are wild animal cases. Other illustrations have been used to demonstrate the reasonableness of the law of capture, such as cutting of timber from land, which might remove a wind barrier for a neighbor; the clearing and cultivating of land, which might impair a neighbor's spring.   

At the present time, the law relating to oil and gas has reached such a stature, and the concepts involved are sufficiently established, that there is no occasion for further reference to or reliance upon imperfect analogies to justify results reached. Now that oil operations have been engaged in for approximately a century, it is possible to ascertain what is reasonable and what is not, and it is possible to evaluate to a great extent the scope of a particular decision and its impact upon future operations. It is time to use independent reasoning to reach results. It is suggested, then, that the term "mineral ferae naturae" and the various references to fields of law bearing only superficial resemblance to oil and gas problems be abandoned in favor of independent analysis of the problems involving oil and gas.

Clearly, the lack of scientific knowledge accounts in part for the original adoption of the rule of capture, but the subsequent advance in scientific knowledge does not necessarily lead to a different rule. Because the law of capture is fundamental in the law of oil and gas, an appraisal of such law is appropriate. The problem is one of striking a balance between protecting a landowner in the enjoyment of substances underlying his land in their natural state and of preserving to another the fruits of his industry in producing from a common source of supply. Under our established concepts of land ownership, one who owns land which contains solid, undiscovered substances of peculiar value is recognized as the happy object of nature's bounty when the substances are discovered. There is no good reason for giving the substances to anyone else. Where, however, the substance is migratory within a source of supply and such source of supply underlies more than one tract, there might be very good reasons for permitting someone else to retain an extracted substance which originally underlay another's land. The production of oil or gas is accomplished only after substantial financial risk and effort have been undertaken. The person undertaking such an enterprise should be extended protection to insure the enjoyment of the natural fruits of such enterprise so long as some firmly established property concept is not offended, such as the concept that land boundaries shall be inviolate. The policy of the law is to favor the diligent.  In weighing relative values, then, to what extent should the rights of the landowner be dignified and protected, and to what extent should the adventurer be rewarded or penalized?

One possible solution is to recognize absolute ownership-in-place of all substances underlying the surface at the time of discovery and to trace them through their migrations. Even if it were possible to trace each molecule of oil or gas in its migrations, it would not be reasonable to trace ownership because the matters of enterprise, risk and expense in discovery and production must be considered. Further, logical extensions of a rule of absolute ownership make such rule appear ridiculous. One would be able to recover the value of oil drained from under his land and eventually extracted from the common source of supply by wells on other lands. It would also follow that one should be permitted to recover damages from another who induces migration of oil or gas by production on other land from the common source of supply, although no drained oil is produced. It would further follow that one would be entitled to enjoin operations which threatened to drain oil or gas. If such were the state of the law, no landowner nor his lessee could afford to explore for or to produce his own oil if it meant bearing the risk of loss and compensating other landowners who lacked his initiative. Owners of land over a common source of supply could effectively produce a deadlock if either could enjoin the operations of the other which threatened to drain oil or gas. The absolute ownership and tracing of substances certainly is no solution to the problem, even if physical tracing were possible.

There is a solution which is very attractive upon first impression but which does not bear up favorably under examination. Under such solution, each landowner would have an absolute right to a fair share of the substances extracted from the common source of supply, as distinguished from an absolute right to specific molecules of oil. Unfortunately, it must still be determined what a fair share is.  Is it to be determined upon the basis of actual volume of the substance in place in its natural state, volume of natural flow of oil or gas, location of the land on the formation, quality of the saturated sands from the standpoint of porosity and permeability, excellence of the surface site for drilling operations, or a combination of two or more of such factors? The determination of the fair share requires a point of reference.

Another possible solution is to recognize equal rights of landowners to produce from a common source of supply. This is a workable and reasonable solution so long as equal rights means equal opportunity and not the right to an equal or fixed share of production. This, in essence, is the law of capture. The law of capture should be recognized for what it is, a rule of convenience and necessity used to strike a balance between protecting rights in oil and gas in place while preserving to another the fruits of his industry.

There have been many offhand references to "correlative rights" by courts and commentators. The doctrine of correlative rights does impose restraints upon persons in the exercise of their rights under the law of capture. In matters of preserving the quality of the sands and preventing a spoiling of a common source of supply,  the doctrine of correlative rights is complementary to the law of capture. In matters involving the various forms of conservation regulation, when drilling or production is prevented or controlled, an effort is made to protect correlative rights by dividing fairly, among the various owners, production from a common source of supply. This involves consideration of the benefits that could have been expected under the operation of the law of capture. If only acre feet of sands or the volume of the substance in its original location are taken into account in determining what a fair division of production should be, a concept of absolute ownership-in-place is being applied. If consideration is given to such factors as porosity and permeability of the sands, location on the structure, as well as acre feet of sands, the law of capture is used as a point of reference. That is, production is being divided among property owners on the basis of what they could have produced without waste under the law of capture.

In the absence of conservation regulation, the law of capture remains the basic law of decision and no apologies are required for its use.  When conservation regulation is involved, the law of capture serves as a point of reference from which the reasonableness of a division of production or market is determined in measuring correlative rights.

§  4.2 The law of capture applied

The law of capture is capable of being stated simply, but in application it becomes complex. By simple statement, under the law of capture a landowner has the right to use reasonable means to extract oil or gas from under his tract of land and to reduce the substances to absolute ownership without violating the rights of other landowners even though the oil or gas so produced is drained from beneath the land of another. An analysis of the cases which apply and describe the law of capture reveals that there are two broad aspects included within such statement. One aspect relates to the matter of ownership of the extracted substances, whereas the other aspect relates to the matter of permitted conduct in the extractive process as against the rights of owners of other land over the common source of supply.

As to the matter of ownership of the extracted substances, it is uniformly recognized or assumed by the courts that the landowner who extracts the oil or gas from beneath his land acquires absolute ownership of the substances extracted, without regard to the manner of extraction.  Where, however, his well is bottomed under another's tract, he has committed a trespass, and the oil produced becomes the property of the owner of the land under which the well is bottomed.   For purposes of justifying this result, it may be reasoned that oil or gas is captured when it enters the confinement of the cut hold or casing of a well and consequently belongs to the owner under whose land it is captured. It may likewise be reasoned that any rewards of enterprise of the one capturing the oil should be lost if he violates the boundaries of another.

Although, as will be observed later, certain operations may be enjoined and an action for damages may lie for injuries inflicted upon another owner because of the manner of operation, the right of an injured owner to enjoin operations or to recover damages to his own land would form no basis for recognizing ownership on his part of the substances extracted by another on his own land.  If oil or gas is produced by one having no right to do so, the oil or gas becomes the property of the one who has the right to extract such substances or is otherwise entitled to share in production.   

As to the matter of permitted conduct in the extractive process, the law of capture must be stated in different terms, and any statement of permitted conduct must be modified by a recognition of the growing concept of correlative rights.  Aside from the impact of the correlative rights of owners of land over the common source of supply, an owner is entitled to a fair opportunity to extract oil or gas from under his land so long as he remains within his boundaries, and a denial of such right amounts to confiscation.   Such owner is entitled to extract all of the oil or gas which he can from beneath his tract although he thereby drains the substances from beneath the land of another,   and although his production serves to diminish the rate of production previously enjoyed by another.   Such owner must, however, remain within his vertical boundaries as well as his surface boundaries. If he should bottom his well under the land of another, he commits a subsurface trespass and may be enjoined from such operation or be required to respond in damages.   Although the matter is subject to statutory regulation, there is otherwise no legal limit upon the number of wells which he may drill,   and he may locate such wells as he pleases, including locations as close to his boundary as he chooses.   

Only one case gives the appearance of denying the right to drill close to the boundary line. In such case, the court said: "From these facts we conclude that defendants by drilling their wells too close to the line FE deprived plaintiff of the opportunity of claiming and taking the oil that was rightfully hers; and defendants must respond in damages for such conversion."  The language of the court is unfortunate, but when the reports of the two appeals are carefully examined, it becomes apparent that the court awarded damages for withholding possession of a disputed tract of land and thereby denying the owner the right to offset the wells of the defendant on adjoining land which were draining the disputed tract. In an action to reform a deed, the damages were awarded in lieu of the land because the defendant had made valuable improvements thereon.

The landowner is not only permitted to produce oil or gas which might be drained from another's land by virtue of the ordinary forces of nature, he is also permitted to use artificial means of stimulating production even though the effect is to increase the drainage from the land of another. He may shoot the well, that is, discharge explosives in the hole with the design to increase production; he may put his oil well on the pump, particularly if his neighbor does so;   and he may use a compressor in case of gas.   

The rights of the owner under the law of capture must be exercised, however, with due regard for certain rights of others. The public interest may require that well shooting and the necessary accumulation of explosives at the surface in an urban area be enjoined as constituting a nuisance.  Statutory and administrative regulations governing development operations and production may be imposed in the public interest to prevent the waste of a natural resource. The rights of neighboring landowners and of surface owners of the tract under development where the surface and minerals are separately owned with regard to surface damage must be respected. The correlative rights of owners of land overlying the common source of supply must also be respected.

